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INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE 

 

 1.  TIME:  9:00   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS. SCHINDLER ELEVATOR 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY SIERRA PACIFIC PROPERTIES, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

 2.  TIME:  9:00   CASE#: MSC19-00380 
CASE NAME: MORTENSON VS. HARVEST DIRECT 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY TARA MORTENSON 
* TENTATIVE RULING: * 
 
Dropped from calendar by moving party. 
 

  

 3.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY HANSEN KOHLS SOMMER & JACOB, LLP, et al. 
* TENTATIVE RULING: * 
 
This hearing is continued by the Court to November 19, 2021, at 9:00 a.m., in Department 07. 
 
The hearing on plaintiff’s motion for leave to file an amended complaint, currently set for 
November 12, is also continued to November 19. 
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 4.  TIME:  10:15   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY PELICAN COMMUNICATIONS, INC., et al. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to the Third Amended Complaint ("3AC") filed by defendants 
Pelican Communications, Inc. ("Pelican") and Robert J. Scherer (for convenience collectively 
referred to as the "Pelican Defendants"). For the reasons set forth, the demurrers to the 34th, 
35th, 28th, 29th, and 30th causes of action are overruled, and the demurrers to the 36th and 
37th causes of action are sustained, with leave to amend. 

 
Factual and Procedural Background 
 
This lawsuit involves claims by plaintiff MM Development Company doing business as Planet 13 
("MMD") for recovery of over $900,000 in proceeds from the sale of marijuana from its 
dispensary in Las Vegas, Nevada. MMD is a licensed dispensary under Nevada law and is 
operating under the registered fictitious business name Planet 13. (3AC ¶¶ 1, 22.)  
 
Defendants Pelican Communications, Inc. ("Pelican") and Richard J. Scherer ("Scherer") 
previously filed motions for judgment on the pleadings, seeking judgment on the causes of 
action asserted against them in MMD's First Amended Complaint. The Court issued a tentative 
ruling on the motions in advance of the hearing, which was not contested by either party. The 
tentative ruling became the final ruling on the motions, as reflected in the Order Denying in Part 
and Granting in Part Motion for Judgment on the Pleadings entered March 1, 2021 which 
attaches a copy of the tentative ruling from the Court's website (the "3/1/2021 Order").  
 
The 3/1/2021 Order includes a detailed summary of the facts alleged by MMD which the Court 
will not reiterate in this ruling. Any additional or different facts alleged in the 3AC relevant to the 
Court's determination of Defendants' demurrer will be addressed below. 
 
Standards for Ruling on Demurrer 
 
In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318.) The Court gives the complaint "a reasonable interpretation, reading 
it as a whole and its parts in their context." (Id. at 318.) As a general rule, "In the construction of 
a pleading, for the purpose of determining its effect, its allegations must be liberally construed, 
with a view to substantial justice between the parties." (Code Civ. Proc. § 452.)  
 
"If the complaint states a cause of action under any theory, regardless of the title under which 
the factual basis for relief is stated, that aspect of the complaint is good against a demurrer. 
'[W]e are not limited to plaintiffs' theory of recovery in testing the sufficiency of their complaint 
against a demurrer, but instead must determine if the factual allegations of the complaint are 
adequate to state a cause of action under any legal theory.' [Citations omitted.]" (Quelimane Co. 
v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38-39 ("Quelimane").) Further, if a complaint 
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fails to state a cause of action but there is a reasonable possibility the complaint can be 
amended to cure the deficiencies, then leave to amend must be granted. (Id. at 39.)  
 
To be sustained, a demurrer must dispose of an entire cause of action. (Daniels v. Select 
Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167 ["Ordinarily, a general demurrer may 
not be sustained, nor a motion for judgment on the pleadings granted, as to a portion of a cause 
of action. [Citations omitted.]"]; PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-
1683 [reversing order sustaining demurrer to one incident among multiple incidents alleged in a 
legal malpractice cause of action, stating the "trial court could not properly sustain the demurrer 
as to only that portion" of the legal malpractice claim].) 
 
Defendants' Request for Judicial Notice 
 
In support of the demurrers, Defendants request the Court take judicial notice of three 
documents filed in the interpleader action in the United States District Court for the Southern 
District of New York (Manning Exhs. A, C and D) and an "Execution Copy" of a Settlement and 
Release Agreement (Manning Exh. B). Plaintiff does not oppose the request.  
The Court grants the request in part. The Court will take judicial notice of Manning Exhs. A, C 
and D pursuant to Evidence Code § 452(d); the Court denies the request to take judicial notice 
of Manning Exhibit B, the Settlement Agreement and Release, which is not a pleading and 
bears no indicia that the document was filed in court.  
 
Further, when the Court takes judicial notice of court filings, with limited exceptions, the Court 
does not take judicial notice of the truth of the contents of the documents. (See Fremont 
Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113 ["Although the 
existence of a document may be judicially noticeable, the truth of statements contained in the 
document and its proper interpretation are not subject to judicial notice if those matters are 
reasonably disputable. [Citation omitted, italics in original.]"]; C.R. v. Tenet Healthcare Corp. 
(2009) 169 Cal.App.4th 1094, 1103–1104 [contents of document only accepted on a request for 
judicial notice if there cannot be a factual dispute as to what is being judicially noticed].)   
 
34th C/A - Breach of Contract Against Pelican  
 
Plaintiff alleges Pelican breached the Assignment of Proceeds agreement, Exhibit H to the 3AC 
("Assignment"). Pelican argues it had no obligations under the Assignment once Pelican signed 
the Assignment because it was "irrevocable" and transferred all of Pelican's rights in the 
account. (Memo. ISO Dem. pp. 5-9.) Defendants also contend that Plaintiff's settlement of the 
interpleader means that Plaintiff has no damages for breach of the Assignment. (Opp. p. 10.) 
For purposes of the demurrer, accepting the allegations of the 3AC as true, the Court finds that 
Plaintiff has adequately alleged a breach of contract claim. 
 

1. No Breach 
 

Plaintiff alleges that Pelican failed to obtain prior approval for the assignment of the account 
from First Data which was necessary to allow Pelican to assign the account and the funds in it. 
(3AC ¶¶ 291, 292.) The 3AC alleges that following the assignment, despite demands from 
Plaintiff, Pelican refused to take reasonable steps to obtain First Data's approval of the 
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Assignment. (3AC ¶ 291.) The 3AC adequately alleges breach of the Assignment by alleging 
Pelican breached its contractual representation in paragraph 4 of the Assignment that the 
Assignors were the "sole absolute owners" of the account, and "have full legal right to sell, 
transfer, and assign it." Plaintiff alleges Pelican did not have the "full legal right" to assign its 
rights to Plaintiffs without having obtained First Data's prior consent. (3AC ¶ 291 and Exh. H, 
¶ 4.)  
 
The 3AC also alleges that despite Plaintiff's repeated demands, Pelican breached the 
Assignment by subsequently refusing to take steps to obtain First Data's approval to assign the 
account and Pelican refusing to take steps in the New York interpleader action to claim the 
account funds. (3AC ¶¶ 291-293.) In addition to paragraph 4 of the Assignment, paragraph 3 of 
the Assignment obligates Pelican as Assignor to "fully cooperate with Assignee in the execution 
and delivery of further or other documents as may be reasonably required by Assignee or its 
attorneys from time to time." (3AC Exh. H, ¶ 3.) Liberally construing the allegations of the breach 
of contract claim, Plaintiff alleges that Pelican also breached its duty to cooperate in executing 
documents to effectuate and implement the Assignment of the account to Plaintiff.  
 

2. No Damages Based on Settlement of Interpleader 
 
A party who is injured as a result of a breach of contract has a duty to mitigate its damages by 
taking reasonable steps to minimize or avoid loss; the injured non-breaching party may not be 
able to recover for damages that could have been avoided based on the mitigation doctrine. 
(Agam v. Gavra (2015) 236 Cal.App.4th 91, 111.) " 'Whether a plaintiff acted reasonably to 
mitigate damages … is a factual matter to be determined by the trier of fact … .' [Citation 
omitted.]" (Id. [quoting Powerhouse Motorsports Group, Inc. v. Yamaha Motor Corp., U.S.A. 
(2013) 221 Cal.App.4th 867, 884.)" 
 
Plaintiff contends the interpleader settlement was an attempt to mitigate Plaintiff's losses. 
Defendants cite no basis in the Court filings (Manning Exhs. A, C, and D) on which the Court 
can conclude the settlement of Plaintiff's claim in the interpleader action means Plaintiff has not 
sustained damages based on Pelican's alleged breach of the Assignment. Defendants do not 
explain why the fact of settlement of that action alone eliminates Plaintiff's damage claims 
against Pelican when on its face, the order for distribution of the interpleaded funds provides for 
Plaintiff to receive only a fraction of the amount of Plaintiff alleges it should have received by the 
Assignment if all funds in the account had been transferred to Plaintiff.  
 
The demurrer to the 34th cause of action is overruled. 
 
35th C/A - Breach of the Implied Covenant Against Pelican 
 
"To prove breach of the implied covenant of good faith and fair dealing, plaintiff must show that 
defendants engaged in conduct which frustrated plaintiff's rights to the benefits of the parties' 
agreement that defendants would film and produce the documentary. [Citation omitted.] (Ojjeh v. 
Brown (2019) 43 Cal.App.5th 1027, 1037 [citing Thrifty Payless, Inc. v. The Americana at Brand, 
LLC (2013) 218 Cal.App.4th 1230, 1244].) Defendant argues that Plaintiff has not alleged "bad 
faith," but neither the authorities cited above nor those cited by Defendants in support of the 
demurrer make the defendant's "bad faith" an element of the cause of action. 
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Plaintiff alleges that there was an implied covenant that Pelican would take steps to obtain First 
Data's approval for the assignment because that approval was necessary to fulfill Defendants' 
express agreement that it had the "full legal right" to make the assignment which Pelican did not 
have when it assigned the account without the First Data's approval. Plaintiff also alleges a 
breach of the implied covenant based on allegations that, among other things, Pelican took 
positions in the interpleader action in New York that undermined Plaintiff's rights and ability to 
recover the funds in the account Pelican assigned, frustrating Plaintiff's right to the benefits of 
the assignment. (3AC ¶¶ 296, 297 and prior incorporated paragraphs.) Defendants argue that 
no claim for breach of an implied covenant exists where the implied covenant violates an 
express term of the contract. Nothing in the Assignment expressly granted Pelican the right to 
claim that parties other than the Assignors and Plaintiff as Assignee had rights in the account 
Pelican assigned or to take positions in the interpleader action undermining the rights it 
purportedly irrevocably granted to Plaintiff under the Assignment.  
 
The demurrer to the 35th cause of action is overruled. 
 
36th C/A - Promise Made Without Intent to Perform Against Pelican and Scherer 
 
A cause of action for promise made without intent to perform or false promise is a form of fraud. 
(Civ. Code § 1572, subd. 4; Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 
973 [" 'A promise to do something necessarily implies the intention to perform; hence, where a 
promise is made without such intention, there is an implied misrepresentation of fact that may 
be actionable fraud.' "].) Fraud must be pled with particularity by alleging the "who, what, when, 
and where" of the alleged misrepresentation, which is absent from the 3AC. (Lazar v. Superior 
Court (1996) 12 Cal.4th 631, 645.) In addition, Plaintiff must allege facts and circumstances that 
support an inference of a contemporaneous intention not to perform when the promise is made, 
in order to differentiate the alleged false promise from a simple breach of contract by failure to 
perform. (Tenzer v. Superscope, Inc. (1985) 39 Cal.3d 18, 30.)  
 
Plaintiff has alleged facts that may meet this standard, but without the specificity required to 
plead a fraud claim. (3AC ¶ 301.) Plaintiff has not alleged the "who, what, when, where and 
how" of Defendants' false promise, including the specifics of (a) Defendants' failure to attempt to 
obtain First Data's approval for the assignment, including when demands were made for 
Defendants to seek First Data's approval, (b) who, when, and in what manner Defendants' 
refused the demands, (c) who, when, and in what manner Defendants "falsely alleged the 
majority of the funds belonged to Linx Card" (3AC ¶ 301), (d) the specific facts as to when 
Defendants "had the opportunity" to obtain the assigned funds for Plaintiff from the account but 
failed to do so, and (e) when, to whom, and in what manner Defendants made a "false claim that 
the funds really belonged to Linx Card, Inc. or other entities and not themselves or Plaintiff." 
Liberal rules of interpreting pleadings are not applied to a fraud claim in light of the particularity 
requirement. (Lazar v. Superior Court, supra, 12 Cal.4th at 645.)  Without these details, with 
names, dates, and other specific facts, this cause of action fails to meet the pleading standards 
of Lazar and other decisions. 
 
Though Scherer is not a party to the Assignment, the Court in ruling Scherer's motion for 
judgment on the pleadings previously set forth why the allegations of the FAC, which continue in 
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the 3AC, adequately allege Scherer's potential liability for the acts and omissions of Pelican at 
least at the pleading stage. The same reasons for his potential liability apply to this claim against 
Scherer, which is founded on the prior allegations incorporated into this cause of action by 
paragraph 299 of the 3AC. (3/1/2021 Order Section B.) 
 
Based on the failure to plead this cause of action with particularity, the demurrer to the 36th 
cause of action is sustained, with leave to amend. 
 
37th C/A - Intentional Misrepresentation Against Scherer 
 
For similar reasons, Plaintiff's claim for intentional misrepresentation against Scherer cannot 
survive a demurrer as the claim is not pleaded with the specificity required to state a claim for 
fraud. Plaintiff alleges representations by Scherer as to Pelican's intentions to make an 
irrevocable assignment of the funds in the account, but Plaintiff does not allege when, in what 
manner, and to whom Scherer made the alleged representations. (3AC ¶¶ 308-309.) The 
incorporation of the prior allegations of the 36th cause of action is not enough to support this 
claim because those allegations are equally devoid of specificity. 
 
The demurrer to the 37th cause of action is sustained, with leave to amend. 
 
28th C/A – Intentional Interference with Contractual Relations 
 
The elements of a cause of action for intentional interference with contractual relations are " '(1) 
the existence of a valid contract between the plaintiff and a third party; (2) the defendant's 
knowledge of that contract; (3) the defendant's intentional acts designed to induce a breach or 
disruption of the contractual relationship; (4) actual breach or disruption of the contractual 
relationship; and (5) resulting damage.' " (Ixchel Pharma, LLC v. Biogen, Inc. (2020) 9 Cal. 5th 
1130, 1148 [quoting Reeves v. Hanlon (2004) 33 Cal.4th 1140, 1148].) The existence of an 
existing, valid contract is a necessary element of the cause of action. (Pmc. Inc. v. Saban 
Entertainment (1996) 45 Cal.App.4th 579, 601 ["The tort of interference with contractual 
relations protects an existing, formally cemented economic relationship."].) 
 
Defendants contend Plaintiff's amendments to this cause of action in the 3AC are still insufficient 
to adequately identify existing contractual relationships that were disrupted by Defendants' acts 
and omissions. Liberally construing the allegations of the 3AC, the 3AC has adequately 
expanded the prior allegation of "valid and enforceable contracts" to allege facts supporting that 
conclusion by alleging that each of its customer contracts were made for the sale of a specific 
quantity of Plaintiff's lawful consumer products, that the contracts were for the price advertised 
for the products, that the customers were adults with the capacity to make the contracts, and 
that the price was paid by consideration purportedly tendered on Linx gift cards. (3AC ¶ 234.) 
The amended allegations sufficiently address the requirement that the complaint allege "factual 
details showing the existence of valid and binding contracts, not just assert the legal conclusion 
that valid and binding contracts existed. (See, e.g. Zakk v. Diesel (2019) 33 Cal.App.5th 431, 
446.)" (3/1/2021 Order [Tentative Ruling p. 27].) 
 
The demurrer to the 28th cause of action is overruled. 
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29th and 30th C/As (Negligent and Intentional Interference with Prospective Business 
Advantage) 
 
Defendants renew their challenge to these causes of action in the 3AC, previously pled as the 
29th and 30th causes of action of the FAC, because they contend the Court did not rule on their 
prior MJOP to those causes of action. The contention is incorrect, as reflected in the 3/1/2021 
Order, p. 2, ll. 7-8 and the first paragraph of the uncontested 1/29/2021 Tentative Ruling 
denying the motion for judgment on the pleadings with respect to those two causes of action.  
 
The Court declines to revisit Defendants' challenges to these causes of action in light of its prior 
Order. Nevertheless, even if it did, the Court finds the causes of action sufficiently plead the 
existence of economic relationships with Plaintiff's customers and disruption of those 
relationships as required to state these causes of action. (See Korea Supply Co. v. Lockheed 
Martin Corp. (2003) 29 Cal.4th 1134, 1154 [elements of intentional interference with prospective 
economic advantage cause of action include " 'an economic relationship between the plaintiff 
and some third party, with the probability of future economic benefit to the plaintiff . . .[,] 
intentional acts on the part of the defendant designed to disrupt the relationship . . . [,] and 
actual disruption of the relationship,' " quoting Westside Center Associates v. Safeway Stores 
23, Inc. (1996) 42 Cal.App.4th 507, 521-522]; Crown Imports, LLC v. Superior Court (2014) 223 
Cal.App.4th 1395, 1404 [elements of negligent interference with prospective business 
advantage essentially the same as intentional interference, except that negligence substitutes 
for intentional conduct, and describing the third element of interference with prospective 
business advantage as "intentional [or negligent] acts on the part of the defendant designed to 
disrupt the relationship"].) 
 
Reading the 3AC liberally as required on demurrer, the facts alleging Plaintiff's ongoing 
operation of its dispensary, the hundreds of thousands of dollars in business generated by its 
customer transactions which were to be processed by the Linx Card defendants, and the 
diversion of its customer transactions to other merchant accounts without Plaintiff's knowledge 
or consent which disrupted Plaintiff's economic relationship with Plaintiff's customers by 
Defendants' acts and omissions. (See inter alia 3AC ¶¶ 22-26, 47-53, 58 [alleging merchant 
services transactions diverted to Pelican or other accounts], 234, 242.) The allegations support 
the claim that Plaintiff had economic relationships with its customers with the probability of 
future economic benefits that were disrupted by Defendants' acts and omissions. 
 
The demurrers to the 29th and 30th causes of action are overruled. 
 
In the event that this ruling is timely contested argument will be heard at 10:15 a.m. by Zoom.  
 
https://www.zoomgov.com/j/1607616667?pwd=VWQwRmlLUW9pWTN5Y2NMdGluN1Qrdz09 
 
 

  

  

https://www.zoomgov.com/j/1607616667?pwd=VWQwRmlLUW9pWTN5Y2NMdGluN1Qrdz09
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 5.  TIME:  9:00   CASE#: MSC19-02389 
CASE NAME: LOCKHART VS. GENERAL MOTORS 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY THABITI LOCKHART 
* TENTATIVE RULING: * 
 
See the Court’s ruling from 5/4/21 where the parties were reminded to comply with Local Rule 
3.100. Plaintiff failed to do so, again. The motion is denied, without prejudice. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-02389 
CASE NAME: LOCKHART VS. GENERAL MOTORS 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY THABITI LOCKHART 
* TENTATIVE RULING: * 
 
See the Court’s ruling from 5/4/21 where the parties were reminded to comply with Local Rule 
3.100. Plaintiff failed to do so, again. The motion is denied, without prejudice. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-02389 
CASE NAME: LOCKHART VS. GENERAL MOTORS 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY THABITI LOCKHART 
* TENTATIVE RULING: * 
 
See the Court’s ruling from 5/4/21 where the parties were reminded to comply with Local Rule 
3.100. Plaintiff failed to do so, again. The motion is denied, without prejudice. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-00022 
CASE NAME: ROTH VS. KRESS 
HEARING ON MOTION TO CONSOLIDATE THE CASE 
FILED BY WENDY KRESS 
* TENTATIVE RULING: * 
 
Before the Court is a motion by defendant Wendy Kress to consolidate this action with Probate 
Case No. MSP20-01591 ("Trust Case") pending in the probate division of this Court, or 
alternatively, to stay the trial in this case ("Consolidation Motion"). For the reasons set forth, the 
hearing on the motion is continued to 9:00 a.m. on October 29, 2021. The parties shall 
simultaneously file and serve on the other party supplemental papers and briefing addressing 
the issues set forth below by October 12, 2021. The parties may each file and serve a 
response to the other party's supplemental papers and briefing by October 19, 2021.  

A. The Pending Civil Action 
 

The Complaint in this action (the "Civil Action") was filed by Michelle Karen Roth (Ms. Roth") in 
her capacity as Conservator over the Estate of Richard Martin Reimers who was apparently her 
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father based on the trust documents filed with the pending motion. On August 10, 2021, after 
Richard Martin Reimers ("Mr. Reimers") passed away, Ms. Roth in her capacity as Special 
Administrator of Mr. Reimers' probate estate filed a "Joinder" in the Complaint, joining as plaintiff 
in the action, rather than substituting Ms. Roth as Special Administrator as plaintiff. Ms. Roth as 
Special Administrator joined the action by notice without a motion, and without objection by 
defendant Ms. Kress. 

The Complaint includes, among other causes of action, the seventh cause of action seeking to 
rescind the trust distributive provisions to Ms. Kress based on mistake as well as a ninth cause 
of action for wrongful taking of property and "double damages" under Probate Code §§ 850-859. 
The parties have continued to litigate the claims of financial elder abuse and other causes of 
action alleged in the Complaint. The Opposition includes a declaration of counsel describing 
discovery that has been conducted in the Civil Action. A trial on the Complaint is set to begin on 
November 19, 2021. 

B. The Probate Case and Expiration of Letters 
 

The Opposition to the Consolidation Motion attaches as an exhibit an "Order for Probate" which 
indicates Mr. Reimers died intestate, and which appoints Ms. Roth as the Special Administrator 
with the authority to represent the probate estate's interests in this action. The Order for Probate 
was issued in Probate Case No. 20-00739 ("Probate Case"). The Order for Probate states the 
Special Administrator "letters will expire on 4-10-2021." The Court does not have any 
documents before it indicating that the letters authorizing the Special Administrator to act on 
behalf of the probate estate have been extended, or that any other action has been taken in the 
Probate Case. The Consolidation Motion and Opposition do not address the position taken in 
the Probate Case that Mr. Reimers died intestate and the effect, if any, that status has on the 
determination of the heirs to his estate or the parties with standing to pursue the claims in the 
Complaint in the Civil Action.   

C. Trust Case Litigation over Trustee's Instructions and Petition for Her Removal 
 

The Consolidation Motion is supported by copies of a Petition for Instructions to 1) Determine 
the Construction of the Trust and Validity of Trust Terms and 2) to Determine and Grant the 
Trustee's Immunities, Powers, Privileges, Duties and Rights [Prob. Code § 17200(b)(1)-(4), (6), 
(8)] ("Trustee's Petition for Instructions") which was filed by Ms. Roth in her capacity as Trustee 
of the Richard M. Reimers Revocable Trust dated July 28, 2006. (Mot. Exh. C.) The Trustee's 
Petition for Instructions seeks, among other relief, an order authorizing "administration under the 
terms of the Trust, pending adjudication of the 2016 Restatement, which should be stayed 
pending the final adjudication" of this case, and an order confirming "all amendments after the 
April 29, 2010 amendment and restatement to be null and void as a matter of law." 

The Petition for Instructions was filed by Ms. Roth as Trustee in December 2020. In March 
2021, the defendant in this case, Ms. Kress, filed an objection to Ms. Roth's Petition for 
Instructions and filed her own petition for relief in the Trust Case, seeking, among other relief, 
to remove Ms. Roth as Trustee based on lack of impartiality as well as enforcement of a 
"no contest" clause in the 2016 Restatement of the Trust to eliminate Ms. Roth as a beneficiary 
("Cross-Petition" for convenience). (Mot. Exhs. D and E.) The parties do not indicate that the 
Probate Court has made any substantive determination of any of the issues in the Petition for 
Instructions or the Cross-Petition. 
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The basis for the Consolidation Motion is that there are common issues of fact and law involved 
in the Trust Case and the Civil Action based on the parties' competing views regarding the 
validity of the post-2010 amendments to the Trust, Ms. Kress's beneficial interest in the assets 
of the Trust, and Ms. Roth's position as Trustee and as a beneficiary of the Trust. 

D. Issues Requiring Supplemental Briefing 
 

The Court requires the parties to address several issues before the Court can address the 
Consolidation Motion on the merits: 

1. Status of Special Administrator Authority: Have the letters for the Special 
Administrator been extended in the Probate Case, and to what date? If the letters 
have not been extended, what is the effect of the lack of extension on the Special 
Administrator's authority to continue the Civil Action? What power and authority does 
the Special Administrator have to continue to prosecute the Civil Action, and what is 
the legal and other authority supporting that position? Alternatively, has a general 
personal representative of the probate estate been appointed? 
 

2. Joint Hearing or Trial of Specific Issues and Relief:  When actions before the Court 
involve common questions of law or fact, Code of Civil Procedure § 1048 sets forth 
alternatives available to the Court other than consolidation of the actions. The Court 
may "order a joint hearing or trial of any or all the matters in issue in the actions" and 
"make such orders concerning proceedings therein as may tend to avoid 
unnecessary costs or delay." (Code Civ. Proc. § 1048(a).) Based on these 
provisions, and subject to the Court's review of the parties' responses to the other 
issues, if the Court declines to consolidate the Trust Case with the Civil Action but 
finds it appropriate to "order a joint hearing or trial" of certain matters at issue in the 
Petition for Instructions and Cross-Petition with the issues in the Civil Action, what 
issues involved in the Petition for Instructions and Cross-Petition and relief sought in 
that petition and cross-petition should be jointly heard and tried with the matters in 
the Civil Action?  

 
3. Legal Effect, If Any, of Ms. Roth's Different Legal Capacities: The Civil Action is 

being pursued by Ms. Roth as Special Administrator. Conversely, the Petition for 
Instructions and Cross-Petition in the Trust Case both involve Ms. Roth in her 
capacity as Trustee under Mr. Reimers' Trust and also raise an issue regarding 
Ms. Roth's position as beneficiary under the Trust. It also appears that Ms. Roth may 
have other interests/capacities not at issue in the Civil Action as pleaded as (a) a 
potential beneficiary of the intestate probate estate of Mr. Reimers, (b) a potential 
and contested beneficiary under the Trust, and/or (c) a contested Trustee of Mr. 
Reimers' Trust. Do these different capacities have any legal effect the Court's ability 
to conduct a joint hearing or trial on any issues involved in both the Trust Case and 
the Civil Action? 
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 9.  TIME:  9:00   CASE#: MSC20-01742 
CASE NAME: DIER VS. ARMBRUSTER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AIRBNB, INC. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Airbnb, Inc. (“Defendant” or “Airbnb”)’s Demurrer. The Demurrer 
relates to Plaintiff Paul Dier, Megan Lowe, and Nguyen (collectively, “Plaintiffs”)’s First Amended 
Complaint for (1) assault, (2) battery, and (3) negligence. Only negligence is pled against 
Defendant Airbnb. 
  
Defendant Airbnb demurs to Plaintiffs’ negligence cause of action pursuant to Code of Civil 
Procedure (“CCP”) § 430.10(e) on the grounds that Plaintiffs have failed to allege Airbnb owed 
them a duty. As a threshold issue, the Court declines to overrule the demurrer on the grounds of 
perceived violations of the California Rules of Court and reaches the merits of the Defendants 
argument. 
 
For the following reasons, the Demurrer is sustained, without leave to amend. 
 
Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint 
“is sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Brief Factual Background 

Plaintiffs allege that Defendant Armbruster rented a residence near them, 2013 Marina Lake Dr., 
Richmond CA, from Defendant Kent James Farney. (FAC at ¶ 15.) Defendant Farney rented out 
his residence through Defendant Airbnb’s service. (Id.)  

Plaintiffs allege that on December 30, 2018 they were awoken by screams for help outside of 
their apartment. (FAC at ¶ 18.) Plaintiff Dier and Plaintiff Lowe saw Defendant Armbruster 
assaulting two individuals with a fire extinguisher. (Id. at ¶ 19.)  

Plaintiff Lowe yelled to Armbruster’s two assault victims to come into the apartment for shelter 
and they entered the house. (FAC at ¶ 21.) Defendant Armbruster then forced his way into the 
apartment, spraying Plaintiffs in the face with the fire extinguisher and assaulting Plaintiffs. (Id. 
at ¶¶ 22, 24.) He was ultimately stopped by the Police when they arrived on scene. (Id. at ¶ 24.) 
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Analysis 

This Court previously sustained a demurrer by Airbnb to Plaintiffs original complaint on the 

grounds that Plaintiffs failed to allege that Airbnb, who operates a rental property listing service, 

owed a duty to the Plaintiffs, three persons staying in an apartment in the same complex where 

a residence had been rented through Airbnb’s service. 

Here the Plaintiffs duty allegations are once again at issue. As the Court noted on the prior 
demurrer, whether Airbnb has a duty to the Plaintiffs “is a question of law to be resolved by the 
court.” (Artiglio v. Corning Inc. (1998) 18 Cal.4th 604, 614 [quoting Bily v. Arthur Young & Co. 
(1992) 3 Cal.4th 370, 397].)  

Though unclear, Plaintiffs argument now appears to be that it is in privity of contract with Airbnb. 
(See Opp. at 5:25.) However, this argument directly conflicts with their allegation that “Plaintiffs 
Paul Dier, Megan Lowe and Nguyen were neither ‘hosts,’ nor ‘guests’ to the December 30, 2018 
short-term rental transaction.” (FAC at ¶ 16.) Nevertheless, the Plaintiffs later allege that 
“Plaintiffs are subject to [Airbnb’s] June 19, 2017 TOS” and as a consequence “Airbnb are in 
privity of contract and Airbnb was therefore under a duty to exercise due care to protect plaintiffs 
from injury.” (Id. at ¶ 60.) The factual allegation in support of this legal conclusion would appear 
to be Plaintiffs’ allegation at paragraph 26 that Airbnb demanded they engage in arbitration 
pursuant to Airbnb’s TOS. (Id. at ¶ 26.) It is manifestly unclear whether Plaintiffs have Airbnb 
accounts unrelated to the Airbnb account that is at issue in this case, and whether it is through 
those personal accounts that they are allegedly in privity of contract with Airbnb. 

First, even if Airbnb had adopted policies regarding the underlying claims at issue in this case, 
that does not support an assumption of duty. (See Univ. of S. Cal. v. Superior Court (2018) 30 
Cal.App.5th 429, 449-50 [“by adopting policies regarding alcohol use and social events and 
providing a security patrol both on and off campus, USC did not assume a duty to protect 
invitees from third party conduct at fraternity parties.”], disapproved on other grounds by Brown 
v. USA Taekwondo (2021) 11 Cal.5th 204.) And, as the Defendant notes in its moving papers, 
Airbinb expressly disclaims any warranties as to safety or the conduct of third parties. (See FAC 
Ex. C at 6.) 

So, in the absence of contractual privity forming the basis for duty, Plaintiffs must allege an 
exception to the general rule that there is no duty to act to protect others from the conduct of 
third parties. (Tarasoff v. Regents of University of California (1976) 17 Cal.3d 425, 435; see also 
Paz v. State of California (2000) 22 Cal.4th 550, 558; Williams v. State of California (1983) 34 
Cal.3d 18, 23.) Once again, Plaintiffs have failed to meaningfully engage with Defendant’s 
authority regarding the absence of a special relationship in their Opposition. In fact, there is not 
a single citation to any of the authorities underlying Defendant’s Demurrer in Plaintiffs’ 
Opposition, leaving Airbnb’s arguments essentially unopposed.  

In the absence of any factual allegations supporting the legal conclusion that Airbnb has a duty 
to the Plaintiffs, Plaintiffs have failed to state a cause of action for negligence against Airbnb. 
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10.  TIME:  9:00   CASE#: MSC20-01760 
CASE NAME: BYERS VS. USAA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY USAA GENERAL INDEMNITY COMPANY 
* TENTATIVE RULING: * 
 

Defendant USAA’s demurrer to the Third Cause of Action of the Second Amended 
Complaint is overruled.  If USAA has not yet filed an Answer as to that cause of action, or if the 
overruling of its demurrer causes USAA to need to file an Amended Answer or to need to add 
new affirmative defenses specific to the negligence cause of action, such Answer or Amended 
Answer shall be filed and served on or before October 8, 2021.   
 

The court incorporates its ruling on USAA’s demurrer to plaintiffs’ First Amended 
Complaint, which was initially issued as a tentative ruling on May 14, 2021. 

 
In that ruling, the court’s impression was that it might be possible for plaintiffs to state a 

claim for negligence if USAA had sent a claims adjuster to their home and that, during an 
inspection, the adjuster had negligently caused new damage to the home.  (See CC § 2330 
(“An agent represents his principal for all purposes within the scope of his actual or ostensible 
authority, and all the . . . liabilities which would accrue to the agent from transactions within such 
limit, if they had been entered into on his own account, accrue to the principal”); Housewright v. 
Pacific Far East Line, Inc. (1964) 229 Cal.App.2d 259, 268 (“A principal is liable for the torts of 
his agent conducted within the scope of his authority”); Sanchez v. Lindsey Morden Claims 
Services, Inc. (1999) 72 Cal.App.4th 249, 255 (“[Insurance a]gents are not liable to third parties 
for economic loss [but an] agent's . . . failure to perform a duty owed to his principal may render 
him liable to third persons who rely on his undertaking where there is physical damage to 
person or property”) (emphasis added).)  USAA has cited no legal authority establishing this 
impression is incorrect. (See Opening Brief at 9:26-28.) 

 
Plaintiffs have tried to fit themselves within this legal theory by alleging these are in fact 

the circumstances present here.  Plaintiffs allege that in November 2018, MDI did destructive 
testing in their home, which included cutting two holes (about 24” by 18” each) in their floor; that 
MDI never repaired these holes; and that these holes allowed further moisture to enter their 
home, causing damage that was not there before, both to the flooring itself and to plaintiffs’ 
furniture.  (¶ 21, 22.)  Further, in cutting the holes, MDI was not performing a repair, but was 
acting as USAA’s claims adjusting agent to investigate what repair was needed.  (¶ 21.)   

 
In support of the latter allegation, plaintiffs cite an email exchange between USAA 

and one of the plaintiffs.  (¶ 23.)  Plaintiff Sheila Byers wrote to USAA to ask whether a USAA 
representative needed to be present during a meeting to visually examine the flooring.  
USAA responded by saying, “since [MDI] is part of our program they are our representative . . . 
So once the inspection has been completed [MDI] will advise us of what is needed . . .” 
(Ibid. (emphasis added).)  While the full exchange, which the court has reduced to its essence, 
is capable of different interpretations, one of them is that USAA did not need to have a 
representative present during the meeting because MDI was acting as its representative.   

 
Based on this interpretation of the exchange, MDI may have been acting as USAA’s 
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representative during that meeting, whenever it occurred.  These allegations, and others, allege 
facts sufficient to support the allegation that MDI was USAA’s agent – at least at some times 
and for some purposes – and that in that capacity it negligently caused additional damage to 
plaintiff’s flooring and home starting in November 2018.   

 
The existence of an agency relationship is a question of fact unless the facts can be 

viewed in only one way.  (Markow v. Rosner (2016) 3 Cal.App.5th 1027, 1039.)  On this 
demurrer, the court does not have all the facts, only the facts that have been alleged.  
Therefore, it cannot rule now that MDI was never USAA’s agent for any purpose as a matter of 
law.  Whether the interpretation of the facts showing an agency relationship is the proper 
interpretation and whether that interpretation still held true as to the hole-cutting that MDI did in 
November 2018 is for summary judgment or trial.  

 
USAA argues the SAC contains no “plausibly alleged facts” regarding retained control.  

However, that ignores the well-established rule on demurrer that the facts alleged must be 
accepted even if “implausible.”  (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 
Cal.App.3d 593, 604.) 

 
USAA also argues the allegation that MDI caused new property damage while acting as 

USAA’s agent in performing an investigation is undercut by the fact that plaintiffs do not seek 
repair of the holes or the damage to the furniture, but restoration of the flooring to the condition it 
was in before plaintiffs’ original claim.  However, the court does not view the claim of new 
damages as being precluded by a broader damages claim.  Whatever plaintiffs may hope to 
recover, if they prevail only on the theory that MDI was acting as USAA’s agent when MDI cut 
the holes, USAA can only be liable on this agency theory for damages related to the holes.  
Without limitation and without ruling on the actual damages that will be recoverable, that may 
include fixing the holes or paying the cost to do so; and repairing, replacing, or paying the value 
of the damaged furniture. 

 
Finally, because the negligence cause of action now states a claim on at least one 

theory, the court sees no need to make a final determination on the validity of plaintiffs’ second 
theory – that USAA retained and/or exercised sufficient control over MDI’s repair work to render 
USAA liable for MDI’s negligent repair even though MDI was an independent contractor.  The 
court views this theory as involving an issue of duty that may be resolved on a motion for 
summary adjudication, assuming the facts regarding any such retained and exercised control 
are shown then to be undisputed (see CCP § 437c (f)(2)); or by a trial motion if they are not. 

 
Nor can the court sustain the demurrer just because the negligence claim contains other 

allegations that the court has already ruled invalid.  (See, e.g., Opening Brief at 7:20-8:5.)  
The court may not sustain a demurrer to part of a cause of action.  (PH II, Inc. v. Superior Court 
(1995) 33 Cal.App.4th 1680, 1682-1683.)  
 

In sum, USAA has failed to carry its burden of persuasion that an agency relationship 
cannot exist on the allegations of the complaint, that those allegations are legally insufficient, or 
that the existence of an agency relationship would be insufficient to render USAA liable for the 
holes created by MDI and the further damage caused by the holes. 
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Although it has overruled the demurrer, the court continues to question whether plaintiffs 
truly need to pursue this tenuous negligence theory against USAA, particularly in light of the fact 
that MDI has now appeared in this action and the damages related to the holes can likely be 
recovered directly from MDI.  
 

  

11.  TIME:  9:00   CASE#: MSC20-02049 
CASE NAME: BERKO VS. BLACK 
HEARING ON MOTION TO STRIKE 
FILED BY JONATHAN BLACK, et al. 
* TENTATIVE RULING: * 
 
Hearing Dropped. Notice of Conditional Settlement filed 9/13/21. 
 

  

12.  TIME:  9:00   CASE#: MSC20-02420 
CASE NAME: ROBINSON VS. ANTIOCH UNIFIED 
HEARING ON MOTION TO STRIKE PLAINTIFF'S COMPLAINT 
FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court per a stipulation received for review on September 16, 
2021.  The hearing is continued to November 12, 2021, and not to October 29, 2021, 
because Department 07’s October 29 calendar is overbooked. 
 

  

13.  TIME:  9:00   CASE#: MSC20-02420 
CASE NAME: ROBINSON VS. ANTIOCH UNIFIED 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Please see Line 12. 
 

  

14.  TIME:  9:00   CASE#: MSC20-02459 
CASE NAME: GUITRON VS. ADVIENKO 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUESTS FOR PRODUCTION 
FILED BY ANTHONY ADVIENKO, MARY ADVIENKO 
* TENTATIVE RULING: * 
 
Unopposed motion granted. The parties are reminded to comply with Local Rule 3.300(a). 
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15.  TIME:  9:00   CASE#: MSC20-02459 
CASE NAME: GUITRON VS. ADVIENKO 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS. 
FILED BY ANTHONY ADVIENKO, MARY ADVIENKO 
* TENTATIVE RULING: * 
 
Unopposed motion granted. The parties are reminded to comply with Local Rule 3.300(a). 
 

  

16.  TIME:  9:00   CASE#: MSC21-00579 
CASE NAME: GILBERT VS. VIVINT SOLAR DEVELO 
HEARING ON MOTION TO SET ASIDE COURT'S ORDER TO DISMISS WITH PREJUDICE 
FILED BY BARBARA GILBERT 
* TENTATIVE RULING: * 
 
Unopposed motion granted, dismissal is set aside. CMC is now set for 2/17/21 at 8:30 a.m. 
 

  

17.  TIME:  9:00   CASE#: MSC21-00589 
CASE NAME: LINETSKAYA VS. ORINDA CARE CENTER 
HEARING ON MOTION TO STAY DISCOVERY AND ALL PROCEEDINGS 
FILED BY ORINDA CARE CENTER, LLC 
* TENTATIVE RULING: * 
 

The petition to compel arbitration is denied. Defendants have not met their burden to 
establish the existence of an enforceable arbitration agreement.  

Background 

Lyudmila Linetskaya was first admitted to Orinda Care Center in March 2019 after she 
suffered a stroke. Several weeks after Lyudmila was admitted, her daughter, Regina Linetskaya, 
received documents from the facility and was told to sign the fields requiring a signature, which 
she did. (Declaration of Regina Linetskaya, “Regina Decl.,” ¶3. For clarity, the parties will be 
referred to by their first names. No disrespect is intended.) The documents included an 
arbitration agreement. (See Declaration of Beverly Tahan, Ex. A.) Upon her admission to the 
facility, Lyudmila had recently been discharged from the hospital following a stroke, was half 
unconscious, and had little to no ability to understand anything being said to her in English. 
(Regina Decl., ¶4.) No translation was provided and no one asked Lyudmila if she gave Regina 
authority to sign documents on her behalf. (Ibid.) There is no evidence that Lyudmila had signed 
any document conferring any powers of attorney, or that she was conserved. (Id. at ¶2.)  

Following her initial admission to Orinda Care Center, Lyudmila was re-admitted on 
several occasions following stays in the hospital. (Declaration of Leonid Linetsky in Support of 
Opposition, ¶3.) In the course of some of these admissions, Lyudmila’s son, Leonid, was also 
asked to execute documents on behalf of his mother, but he apparently refused to sign the 
arbitration agreements. (Id. at ¶¶3-4, and exhibits.)  

On March 26, 2021, plaintiffs, Lyudmila and Regina, filed suit, asserting that Lyudmila 
suffered multiple injuries while in the care of defendants. Lyudmila alleges causes of action for 
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(1) elder abuse / neglect, (2) violation of patient’s rights, and (3) negligence. Regina alleges a 
cause of action for (4) negligent infliction of emotional distress. Plaintiffs filed a motion for trial 
setting preference, which was granted on May 28, 2021. Trial was initially set for September 17, 
2021, but has been continued to December following the filing of this petition. 

Defendants filed this petition on August 6, 2021, arguing that Regina, acting as 
Lyudmila’s representative, had signed an enforceable arbitration agreement that was binding on 
both plaintiffs. Plaintiffs oppose the petition on several grounds including that the arbitration 
agreement is not enforceable. They request sanctions for what they label “a totally bogus 
motion,” but no substantial argument or evidence is set forth to support the request. 

Discussion 

“A petition to compel arbitration is in essence a suit in equity to compel specific 
performance of a contract.” (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 
394, 411, citations omitted; Code Civ. Proc., § 1281 [“A written agreement to submit to 
arbitration an existing controversy or a controversy thereafter arising is valid, enforceable and 
irrevocable, save upon such grounds as exist for the revocation of any contract.”].) The trial 
court’s first task is to determine whether the parties have in fact agreed to arbitrate the dispute. 
(Bruni v. Didion (2008) 160 Cal.App.4th 1272, 1283.)  

“Because the existence of the agreement is a statutory prerequisite to granting the 
petition, the petitioner bears the burden of proving its existence by a preponderance of the 
evidence. If the party opposing the petition raises a defense to enforcement—either fraud in the 
execution voiding the agreement, or a statutory defense of waiver or revocation (see § 1281.2, 
subds. (a), (b))—that party bears the burden of producing evidence of, and proving by a 
preponderance of the evidence, any fact necessary to the defense.” (Rosenthal, supra, at p. 
413.)  

1. Whether Lyudmila Agreed to Arbitrate 

Here, it is undisputed that Lyudmila did not sign an arbitration agreement, but 
defendants contend the agreement by Regina on Lyudmila’s behalf is sufficient.  

Agency can be founded on ostensible authority, that is, some intentional conduct or 
neglect on the part of the alleged principal creating a belief in the minds of third persons that an 
agency exists, and a reasonable reliance thereon by such third persons. (Warfield v. 
Summerville Senior Living, Inc. (2007) 158 Cal.App.4th 443, 448.) The principal must indicate 
that the agent is to act for him, and the agent must act or agree to act on his behalf and subject 
to his control. (Ibid.) Thus, the formation of an agency relationship must be bilateral. (Ibid.) 

Here, no evidence shows Lyudmila authorized Regina, or anyone else, to act on her 
behalf. Consequently, any decision to agree to arbitrate remained hers to make and the 
agreement by Regina does not bind Lyudmila.  

Defendants argue that Regina’s ability to make certain medical decisions, including 
signing a “Physician Orders for Life Sustaining Treatment form,” means she had the ability to 
commit her mother to arbitration, but in reviewing the statute allowing Regina to sign that form 
(Probate Code 4780(b)), the authority is narrow and such authority only exists if Lyudmila lacked 
capacity or had signed an effective durable power of attorney appointing Regina. Lyudmila’s 
lack of capacity giving effect to the POLST form would undermine her ability to consent to any 
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arbitration here and no evidence exists that Lyudmila gave Regina power of attorney for any 
purposes. 

Defendants argue on reply that Regina being able to “elect whether her mother lives of 
dies but lack[ing] the power to execute an Arbitration Agreement seams [sic] ludicrous.” (Reply, 
6:2-4.) Addressing similar points by nursing home defendants, the court in Pagarigan v. Libby 
Care Center, Inc. (2002) 99 Cal.App.4th 298, 303, noted that, despite conferring certain 
authority on the next of kin, the Legislature and Department of Health Services have not 
permitted a family member to bind a nursing home resident to an arbitration agreement based 
on that relationship.  

The arbitration agreement is accordingly not enforceable against Lyudmila. 

2. Whether Regina agreed to Arbitrate  

As supported by the authority cited by plaintiffs, Goldman v. Sunbridge Healthcare, LLC 
(2013) 220 Cal.App.4th 1160, Regina’s lack of authority to sign the arbitration agreement for her 
mother, together with references to only two parties –“Resident” and “Facility”— prevents the 
agreement from being enforceable against Regina in her individual capacity. (See Goldman, 
supra, at pp. 1176-1177.) While the agreement here stated the provisions were binding on 
“family members,” and certain other successors, that provision is dependent on the agreement 
being enforceable against Lyudmila. (Ibid.)  

Defendant have failed to distinguish the Goldman case and defendants’ own authority, 
Ruiz v. Podolsky (2010) 50 Cal.4th 838, does not say otherwise. Ruiz involved whether wrongful 
death claims by a patient’s children were subject to the provisions of an arbitration agreement 
signed by the patient himself.  

The arbitration agreement is not enforceable as to Regina in her individual capacity for 
her own individual claim of negligent infliction of emotional distress. 

Conclusion 

Plaintiffs assert further problems with the arbitration agreement, such as whether the 
same agreement can apply to multiple stays / admissions following Lyudmila’s extended visits to 
the hospital, whether the agreement is unconscionable, and whether defendants have waived 
the right to compel arbitration, but the merits of these further arguments are not crucial. The 
petition must be denied, as set forth above. No sanctions are awarded. 
 

  

18.  TIME:  9:00   CASE#: MSC21-00589 
CASE NAME: LINETSKAYA VS. ORINDA CARE CENTER 
HEARING ON PETITION TO COMPEL ARBITRATION AND REQUEST FOR STAY 
FILED BY ORINDA CARE CENTER LLC 
* TENTATIVE RULING: * 
 
The motion is denied based on the denial of defendants’ Petition to Compel Arbitration. (See 
Line 17). 
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19.  TIME:  9:00   CASE#: MSC21-00819 
CASE NAME: BARKER VS. WILLSON 
HEARING ON PLAINTIFFS’ EX PARTE APPLICATION OSC RE: 
PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
 Plaintiffs Michelle Barker and Stuart Barker, individually, and as Trustees of the Barker 
Family Trust, U/A, dated October 12, 2018’s Application for Preliminary Injunction is denied. 
 
Motion for Preliminary Injunction 
 
 Plaintiffs Michelle Barker and Stuart Barker moved the Court to issue a preliminary 
injunction restraining Defendants James Willson, Monique Willson, and Jungle James Animal 
Adventures, LLC from maintaining conditions on the Willsons’ property that constitute a public 
and private nuisance.  Specifically, Plaintiffs allege the Willsons have placed a large shipping 
container and construction debris on their property, which is adjacent to the easement 
(driveway) burdening the Willson Property.   Plaintiffs allege the container and debris interfere 
with Plaintiffs’ rights to utilize that portion of the easement. Plaintiff allege the “junkyard” 
condition on the Willson Property, which includes salvaged construction materials, a bathtub, a 
sink, rusting rebar, stacking stones, lumber, drainage pipes, old furniture, insulation, trashcans 
and more, interfere with Plaintiffs’ and their guests’ ingress and egress to Plaintiffs’ property  
Additionally, Plaintiffs declare the condition on the Willsons’ property is an eyesore for Plaintiffs 
and surrounding neighbors. 
 
Opposition 
 
  Defendants maintain that since the ex parte hearing on August 5, 2021, where the Court 
denied the application for TRO, they have made significant efforts to clean up the conditions, 
including removing two pallets of tiles, two extra-large refuse bins, the toilet and sink, six patio 
chairs, workbench and other items.  (Monique Willson Decl., ¶5.) Defendants claim that with the 
clean-up efforts, the useable driveway increased from 16 feet to 20 feet, which is the widest of 
any of the roadways in the immediate neighborhood.   (M. Willson Decl., ¶¶8-10.) 
 
 Defendants argue the preliminary injunction should be denied since any plausible 
nuisance exists entirely on their property, not in the easement, and the nuisance has been 
abated.  The clean-up should remediate the Barkers’ “eyesore” complaint and the conditions are 
unlikely to be repeated in the future, given the time and expense to clean up the condition.    
 Plaintiffs noted in their response to Defendants’ claim of abatement of the nuisance, that 
the clean-up pictures fail to show the cars the Willsons’ and their guests continue to park on the 
easement, which contribute to the impediment of Plaintiffs’ ingress and egress. Moreover, there 
is no assurance that the previous conditions will not re-occur absent an injunction. 
 
Analysis 
 
 Generally, the ruling on an application for preliminary injunction rests in the sound 
discretion of the trial court.  (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.)  
Although the court has broad discretion, it has "no discretion to act capriciously."  “It must 
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exercise its discretion ‘in favor of the party most likely to be injured.’”  (Robbins v. Superior 
Court (1985) 38 Cal.3d 199, 205.) The ultimate goal is to minimize the harm which an erroneous 
interim decision may cause.  (American Credit Indemnity Co. v. Sacks (1989) 213 Cal.App.3d 
622, 637.) 
 
 In deciding whether to issue a preliminary injunction, a court must weigh two 
"interrelated" factors: (1) the likelihood that the moving party will ultimately prevail on the merits 
and (2) the relative interim harm to the parties from issuance or nonissuance of the injunction. 
(Butt v. State of California (1992) 4 Cal. 4th 668, 677-678.)  The burden is on the moving party 
to show all elements necessary to support issuance of a preliminary injunction. (O'Connell v. 
Sup.Ct. (Valenzuela) (2006) 141 CA4th 1452, 1481.)  “An injunction properly issues only where 
the right to be protected is clear, injury is impending and so immediately likely as only to be 
avoided by issuance of the injunction. [Citation.]"  (Korean Philadelphia Presbyterian Church v. 
California Presbytery (2000) 77 Cal.App.4th 1069, 1084.)   
 

1. Likelihood of Prevailing on the Merits 

 In looking at the likelihood of prevailing on the merits, the moving party bears the burden 
of establishing a reasonable probability of success on the merits. (Association for Los Angeles 
Dept. Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634.)  Injunction will not 
issue if it appears the plaintiff will not prevail. (SB Liberty, LLC v. Isla Verde Ass'n, Inc. (2013) 
217 Cal.App.4th 272, 280.)   
 
 Here, Plaintiffs allege public and private nuisance in the Eighth and the Ninth causes of 
action. Plaintiffs contend the Willsons’ interference with the driveway impedes the Barkers’ 
ability to access their property and constitutes an enjoinable nuisance. The Barkers’ guests and 
invitees have no place turn around or navigate the area safely. 
 
 Plaintiffs argue there is a substantial likelihood that Plaintiffs will prevail on their nuisance 
claims.  Plaintiffs maintain Defendants’ conduct violates numerous provisions of the County 
Ordinances.  In particular, the conditions at the driveway violate County Ordinance 720-2.006, 
which provides, “No person owning… residential real property shall maintain or allow the 
maintenance of the property in such a manner that any of the following conditions exist… 
Garbage or trash cans for more than thirty-six hours; Construction and wood debris, including 
cuttings, for an unreasonable period of time….”  Plaintiffs argue the construction supplies have 
been there for 5 years, an unreasonable period of time.  
 
 Defendants argue they have a valid permit for the shipping container.  A recent County 
inspection found no permit violations with the shipping container.  “Nothing which is done or 
maintained under the express authority of a statute can be deemed a nuisance.” (Civ. Code, § 
3482.)  Plaintiffs assert the Willsons have not provided evidence of the permit.  Even if the 
shipping container is permitted, the nuisance includes the other items impeding the driveway.   
 
 “It is the general rule that the unreasonable, unwarrantable or unlawful use by a person 
of his own property so as to interfere with the rights of others is a nuisance. In fact, any 
unwarranted activity which causes substantial injury to the property of another or obstructs its 
reasonable use and enjoyment is a nuisance which may be abated” (Hutcherson v. 
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Alexander (1968) 264 Cal.App.2d 126, 130.) (Hutcherson v. Alexander (1968) 264 Cal.App.2d 
126, 130.) 
 
 As to the public nuisance claim, Plaintiffs have not established by a preponderance of 
evidence, they will likely prevail.  “A public nuisance is one which ‘affects at the same time an 
entire community or neighborhood, or any considerable number of persons.’ (Civ. Code, § 
3480.) First, this is a private driveway, not a public street. Plaintiffs have not shown a substantial 
number of people are affected by the alleged nuisance. While Plaintiff argues that they can 
identify 5 neighbors who are affected by the “eyesore,” that is not interference with comfortable 
enjoyment of life or property by an entire community or neighborhood or substantial number of 
people. 
 
 As to the private nuisance claim, liability requires a finding of both substantial damage 
and unreasonableness, by an objective standard.  “The requirements of substantial 
damage and unreasonableness are not inconsequential.”  (Mendez v. Rancho Valencia Resort 
Partners, LLC (2016) 3 Cal.App.5th 248, 263.)  Here, the complaint identifies the interference of   
impeding access to Plaintiffs’ property.  However, the evidence shows they have all managed 
over the past five years without injury or safety-related incident. Plaintiffs have not presented 
evidence that would likely establish they suffered substantial damage.     
   

2. Balancing of the Relative Harms 

 In deciding whether to issue the injunction, the Court must also evaluate “the interim 
harm that the plaintiff would be likely to sustain if the injunction were denied as compared to the 
harm the defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. 
Adventist Health System/West (2010) 182 CA4th 729, 749.)  “‘The ultimate goal of any test to be 
used in deciding whether a preliminary injunction should issue is to minimize the harm which an 
erroneous interim decision may cause. [Citation.]’”  (White v. Davis (2003) 30 Cal.4th 528, 554.) 
Although the court has broad discretion, it has "no discretion to act capriciously."  “It must 
exercise its discretion ‘in favor of the party most likely to be injured.”  (Robbins v. Superior 
Court (1985) 38 Cal.3d 199, 205.)    
 
 “However, before the trial court can exercise its discretion the applicant must make a 
prima facie showing of entitlement to injunctive relief. The applicant must demonstrate a real 
threat of immediate and irreparable injury.” (Triple A Machine Shop, Inc. v. State of 
California (1989) 213 Cal.App.3d 131, 138.) “To obtain a preliminary injunction, a plaintiff 
ordinarily is required to present evidence of the irreparable injury or interim harm that it will 
suffer if an injunction is not issued pending an adjudication of the merits.”  (White v. Davis 
(2003) 30 Cal.4th 528, 554.)  Irreparable harm is often related to the 'inadequate legal remedy' 
(i.e., the damages remedy is inadequate because some immeasurable harm is threatened).  
 
  Here, Plaintiffs argue the balance of harms weighs heavily in favor of Plaintiffs who will 
be forced to continue to suffer a “substantial and ongoing impediment” to access their home.  
Plaintiffs argue the Willsons, on the other hand, will suffer de minimis inconvenience if required 
to remove the steel container and construction materials.  Without an injunction, Plaintiffs fear 
the amount of construction debris will continue to increase.  Defendants argue that issuing the 
injunction would cause great hardship and expense to the Willsons.  Removing the shipping 
container and construction supplies will impede the renovations.   
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 The purpose of the preliminary injunction, theoretically, is to preserve the status quo and 
prevent irreparable harm pending trial on the merits. (White v. Davis (2003) 30 Cal.4th 528, 
554.) “An injunction cannot issue in a vacuum based on the proponents' fears about something 
that may happen in the future. It must be supported by actual evidence that there is a realistic 
prospect that the party enjoined intends to engage in the prohibited activity.”  (Korean 
Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.)  
Plaintiffs have managed to ingress and egress over the past five years.  Defendants have made 
an effort to clean-up the area.  Plaintiffs’ fear that the Defendants may allow the conditions to 
worsen pending this litigation is not a ground for issuing the injunction.   
 
 Furthermore, compelling Defendants’ removal of the construction materials and shipping 
container constitute a mandatory injunction that the changes the status quo.  The injunction is 
mandatory if it compels performance of an affirmative act that changes the position of the 
parties. (Davenport v. Blue Cross of California (1997) 52 Cal.App.4th 435, 446.)  “‘The judicial 
resistance to injunctive relief increases when the attempt is made to compel the doing of 
affirmative acts. A preliminary mandatory injunction is rarely granted, and is subject to stricter 
review on appeal.’[Citation.]   The granting of a mandatory injunction pending trial ‘is not 
permitted except in extreme cases where the right thereto is clearly established.' [Citation.]” 
(Shoemaker v. County of Los Angeles (1995) 37 Cal.App.4th 618, 625.)    
 
 Finally, Plaintiffs have not shown that monetary damages are inadequate to repair the 
alleged harm.  
 
 For the reasons discussed above, the Court, in its discretion, declines to issue the 
preliminary injunction. 
 

  

20.  TIME:  9:00   CASE#: MSC21-01059 
CASE NAME: GILMORE VS. MURRAY 
HEARING ON MOTION FOR ORDER REQUIRING PLAINTIFF TO FURNISH BOND 
FILED BY WILLIAM MURRAY 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party. 
 

  

21.  TIME:  9:00   CASE#: MSN20-1652 
CASE NAME: RE HUMBERTO BENJAMIN RODRIGUEZ 
HEARING ON MOTION TO/FOR AMEND PETITION TO APPROVE COMPROMISE 
FILED BY MARIA CORTEZ CASTELLANO 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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22.  TIME:  9:00   CASE#: MSRA20-0007 
CASE NAME: CITY OF STOCKTON VS. SAN JOAQUIN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION RE 1st CAUSE OF ACTION 
FILED BY SAN JOAQUIN COUNTY EMERGENCY MEDICAL 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to October 29, 2021 at 9:00 a.m. 
 

  

23.  TIME:  9:00   CASE#: MSRA20-0007 
CASE NAME: CITY OF STOCKTON VS. SAN JOAQUIN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION RE 1st CAUSE OF ACTION 
FILED BY SOUTH SAN JOAQUIN COUNTY FIRE AUTHORITY, et al. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to October 29, 2021 at 9:00 a.m. 
 

  

24.  TIME:  9:00   CASE#: MSRA20-0007 
CASE NAME: CITY OF STOCKTON VS. SAN JOAQUIN 
HEARING ON CROSS-MOTION FOR SUMMARY ADJUDICATION 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to October 29, 2021 at 9:00 a.m. 
 

  

25.  TIME:  9:01   CASE#: MSC20-02480 
CASE NAME: HERBERT L. BROWN  VS.  EAST BAY 
HEARING ON PLAINTIFF’S EX PARTE APPLICATION FOR OSC RE: 
PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
This matter was consolidated with the other related cases. It will now be heard by 
Department 33 on a date to be arranged by counsel and that Department. 
 

  

26.  TIME:  9:01   CASE#: MSC20-02480 
CASE NAME: HERBERT L. BROWN  VS.  EAST BAY 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Dropped due to the consolidation. 
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27.  TIME:  9:02   CASE#: MSC16-01629 
CASE NAME: MATTOX  VS.  J. ROCKCLIFF REALTORS 
HEARING ON PLAINTIFFS; EX PARTE APPLICATION FOR LEAVE TO FILE 
2nd AMENDED COMPLAINT 
* TENTATIVE RULING: * 
 
Issues resolved by Stipulation. Hearing dropped from calendar.  
 

 

28.  TIME:  9:03   CASE#: MSP20-01591 
CASE NAME: MATTER OF THE RICHARD M. REIMERS REVOCABLE TRUST 
HEARING ON MOTION TO CONSOLIDATE FILED BY WENDY KRESS 
* TENTATIVE RULING: * 
 
See Line 8. 
 

 

29.  TIME:  9:00   CASE#: MSC21-01339 
CASE NAME: BARKER VS. PANDA RESTUARANT GROUP 
HEARING ON MOTION TO STRIKE PLAINTIFF'S COMPLAINT PER CCP 425.16 
FILED BY PANDA RESTAURANT GROUP, INC. 
* TENTATIVE RULING: * 
 

Defendant Panda Restaurant Group, Inc.’s special motion to strike plaintiff’s Complaint 
under CCP § 425.16 is granted.  The court strikes plaintiff’s Complaint in its entirety.   
 
 Background 
 

The court grants Panda’s unopposed Request for Judicial Notice (“RJN”). 
 

Plaintiff, Kenneth Barker, sued Panda in 2017, alleging that something in the food they 
served caused him to break several teeth.  (Case No. C17-01774.)  During the discovery 
process in that case, Barker came to believe that the law firm representing Panda had engaged 
in discovery abuses.  He filed a separate lawsuit against Panda and its attorneys concerning 
this.  (Case No. C19-01582.)  The defendants in that lawsuit failed to respond to the complaint 
in time, so Barker took their default.  Following a motion for relief, Judge Treat lifted the default.  
Barker appealed that ruling.  (First District Court of Appeal Case No. A159556.)  The defendants 
in that case filed a motion to dismiss the appeal on the ground that the appeal had been taken 
from a non-appealable order – a clerk’s entry of default – rather than from a judgment.  The 
Court of Appeal agreed and dismissed the appeal.  Barker has now filed a third lawsuit against 
Panda.  The key claim underlying this third lawsuit is that Panda’s attorneys failed to properly 
serve their motion to dismiss the appeal in the second lawsuit and knowingly filed a false proof 
of service.   

 
Panda now moves to strike plaintiff’s Complaint under CCP § 425.16 on the grounds that 

it arises from protected activity, the filing of a Proof of Service regarding the motion to dismiss 
the appeal. 
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 Discussion 
 

“The Legislature enacted Code of Civil Procedure section 425.16—known as the anti-
SLAPP statute—to provide a procedural remedy to dispose of lawsuits that are brought to chill 
the valid exercise of constitutional rights.”  (Rusheen (2006) 37 Cal.4th 1048, 1055.) 

 
Resolution of an anti-SLAPP motion involves two steps. First, the 
defendant must establish that the challenged claim arises from 
activity protected by section 425.16. . . . If the defendant makes 
the required showing, the burden shifts to the plaintiff to 
demonstrate the merit of the claim by establishing a probability of 
success. [On the second step, the court’s] . . . inquiry is limited to 
whether the plaintiff has stated a legally sufficient claim and made 
a prima facie factual showing sufficient to sustain a favorable 
judgment. . . . (Baral v. Schnitt (2016) 1 Cal.5th 376, 384-385.) 

 
 “A plaintiff cannot establish a probability of prevailing if the litigation privilege precludes a 
defendant's liability on the claims.”  (Optional Capital, Inc. v. Akin Gump Strauss, Hauer & Feld 
LLP (2017) 18 Cal.App.5th 95, 115 (internal citations omitted).) 
 
 Protected Activity 
 

CCP § 425.16 covers acts “in furtherance of a person’s right of petition or free speech.”  
(CCP § 425.16 (b)(1).)  The right to “petition” includes the right to file a lawsuit.  (Kashian v. 
Harriman (2002) 98 Cal.App.4th 892, 908.)  Thus, protected activity under section 425.16 
includes filing lawsuits and engaging in various litigation activities.  (See CCP § 425.16 (e) (1) 
(“any written or oral statement . . . made before a . . . judicial proceeding”; (e)(2) (“any written or 
oral statement . . . made in connection with an issue under consideration . . . by a . . . judicial 
body”); Ludwig v. Sup. Ct. (1995) 37 Cal.App.4th 8, 17-18 (funding a lawsuit). 
 
 Here, plaintiff’s Complaint arises from the Proof of Service that Panda filed in the appeal 
in the second lawsuit.  A Proof of Service filed in a lawsuit is protected activity.  (See Rusheen 
v. Cohen, supra, 37 Cal.4th at 1056 (an act in furtherance of the right to petition “includes 
communicative conduct such as the filing, funding, and prosecution of a civil action. . . .  This 
includes qualifying acts committed by attorneys in representing clients in litigation.”) 
 
 Probability of prevailing 
 
 Because plaintiff’s lawsuit arises from protected activity, the only remaining issue is 
whether plaintiff has established a probability of prevailing.  He cannot do so because the 
litigation privilege stated in Civil Code section 47 absolutely bars his claim. 
 

The litigation privilege applies to “any publication required or permitted by law in the 
course of a judicial proceeding to achieve the objects of the litigation, even though the 
publication is made outside the courtroom and no function of the court or its officers is involved.”  
(Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1057.)  Such publications include testimony in or 
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out of court, which would include the statements made under penalty of perjury in a proof of 
service.  A declaration is a communication, not conduct, and is protected by the privilege.  
(Pollock v. University of Southern California (2003) 112 Cal.App.4th 1416, 1430-1431.)   
 
 The purposes of the litigation privilege include affording “litigants and witnesses free 
access to the courts without fear of being harassed subsequently by derivative tort actions.”  
(Rusheen, supra, 37 Cal.4th at 1063.)  The litigation privilege bars such derivative actions even 
when a witness gives knowingly false testimony.  (See Pollock supra.) 
 
 Plaintiff’s current lawsuit is precisely the type of derivative litigation that the litigation 
privilege is intended to prevent.  Civil Code section 47 bars it. 
 
 Plaintiff’s only argument why this bar is not complete is that Civil Code section 47 does 
not preclude a claim for malicious prosecution, and he has alleged malicious prosecution in 
Count Two of his Complaint.   
 

The latter argument is incorrect.  Count Two of plaintiff’s complaint alleges that 
defendant concealed and failed to disclose its fraudulent proof of service.  Because this 
concealment and nondisclosure was done with malice, plaintiff alleges he is entitled to recover 
punitive damages.   

 
Plaintiff does not allege a cause of action for malicious prosecution in Count Two of 

his Complaint.  He merely asks for a remedy there – punitive damages – for defendant’s 
alleged deceit. 

 
Even if the court were to assume that plaintiff intended to allege a cause of action for 

malicious prosecution, the facts on the face of the Complaint and of which the court has taken 
judicial notice disprove any such claim.  The only party to a lawsuit who can be liable for 
malicious prosecution is the party who brought it.  (See CACI 1501 (“wrongfully brought a 
lawsuit”).)  A defendant is not prosecuting anything.  He is defending against a prosecution.  
When Panda filed its motion to dismiss plaintiff’s appeal in the second lawsuit, it was still only 
defending against the appeal, not prosecuting anything.  Plaintiff’s Complaint does not, and 
cannot, allege a cause of action for malicious prosecution against defendant. 

 
Finally, plaintiff argues that Civil Code section 3294 or the judicial maxim in Civil Code 

section 3517 overrides Civil Code section 47.  The reverse is true.  When conduct is absolutely 
privileged, it cannot give rise to a cause of action.  Judicial maxims do not change that.  Nor do 
the remedy provisions of the Civil Code, such as section 3294, which apply only if a cause of 
action exists. 

  

30.  TIME:  9:00   CASE#: MSC21-01339 
CASE NAME: BARKER VS. PANDA RESTUARANT GROUP 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGE ALLEGATION FROM COMPLAINT 
FILED BY PANDA RESTAURANT GROUP, INC. 
* TENTATIVE RULING: * 
 
Moot in light of the ruling on line 29. 
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31.  TIME:  9:00   CASE#: MSC21-01339 
CASE NAME: BARKER VS. PANDA RESTUARANT GROUP 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PANDA RESTAURANT GROUP, INC. 
* TENTATIVE RULING: * 
 
Moot in light of the ruling on line 29. 
 

 

 


